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IN THE UTAH COURT OF APPEALS 
Bill Parker, 
Petitioner, 
v. 
Diamond Rental, 
Respondent. 
) CaseNo.20070769-CA 
BRIEF OF PETITIONER 
Statement of Jurisdiction 
This court has jurisdiction in this matter pursuant to Rule 42(a) of the Utah 
Rules of Appellate Procedure because this appeal was transferred from the Utah 
State Supreme Court to the Utah Court of Appeals. 
Questions Presented for Review 
The following is the question presented for review: Whether the trial court 
exceeded the bounds of its discretion in this case when it dismissed plaintiffs 
action with prejudice for failure to prosecute. 
Determative Law 
(a) The following cases are determinative in this matter: Bonneville 
Tower Condo Mgt. Comm. v. Thompson Michie Assocs., (Utah 1986); 728 P.2d 
1017, Reliable Furniture Company v. Fidelity & Guar. Ins. Underwriters, Inc., 16 
Utah 2.d 211, 398 P.2d 685 (Utah 1965), Westinghouse Elec. Supply v. Paul W. 
Larsen Contractor Inc., 544 P.2d 876, 878 (Utah 1975). 
(b) Standard of review: Abuse of discretion: Bonneville Tower 
Condo Mgt. Comm. v. Thompson Michie Assocs., (Utah 1986); 728 P.2d 1017, 
Reliable Furniture Company v. Fidelity & Guar. Ins. Underwriters, Inc., 16 Utah 
2.d 211, 398 P.2d 685 (Utah 1965). 
Statement of the Case 
A. Nature of the Case 
This case involves an injury sustained by Bill Parker that was caused by 
Diamond Rental, the defendant herein, when it negligently set up an event tent in 
September of 2000. 
The events following the negligent conduct of the defendant are as follows: 
1. On September 21, 2004, plaintiff filed a Complaint against the 
defendant. 
2. On April 25, 2006, the court dismissed the Complaint for failure to 
serve the defendant within 120 days of filing the Complaint. 
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3. On September 29, 2006, plaintiff filed a second Complaint by virtue 
of the saving statute, Utah Code Ann. § 78-12-40. 
4. On February 21, 2007, the court ordered that the case be dismissed 
without prejudice. 
5. On February 28, 2007, the court granted plaintiffs Motion to Extend 
Time for Service of Process. 
6. On March 12, 2007, plaintiff filed a Return of Service indicating that 
the defendant had been properly served within the time limit allowed by the court. 
7. On March 27, 2007, the defendant filed its Motion to Dismiss 
together with its Memorandum in Support of Motion to Dismiss. 
8. On April 20, 2007, plaintiff filed his Opposition to Motion to 
Dismiss. 
9. On May 15, 2007, defendant filed its Reply Memorandum in Support 
of Defendant's Motion to Dismiss. 
10. On August 16, 2007, the trial court entered a Memorandum Decision 
Granting Motion to Dismiss for Failure to Prosecute With Prejudice. 
11. Within the time allowed by law, plaintiff filed his Notice of Appeal. 
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Summary of the Argument 
The trial court abused its discretion when it dismissed with prejudice the 
Complaint in this matter. Plaintiff/Appellant had followed the Rules of Civil 
Procedure and the statutes enacted by the state in prosecuting this matter, yet the 
trial court dismissed this action with prejudice. The trial court dismissed this action 
with prejudice even though it had granted leave to extend the time of service and 
the defendant was served timely pursuant to that order. 
Argument 
A. Injustice to plaintiff has resulted from the trial court's dismissal of the 
complaint. 
Utah Code Annotated § 78-12-25 requires that a complaint based on 
negligence be filed within four years of the time the negligent act occurred. The 
complaint in this matter was filed within four years of the time the negligent act 
occurred. 
Utah Rules of Civil Procedure Rule 4(b) requires that the action be served 
within 120 days after filing of the complaint "unless the court allows a longer 
period of time for good cause shown." The rule requires that the action be 
dismissed "without prejudice" in the event that of the matter is not served within 
the 120 day time period. In this matter, two complaints were filed, and in the first 
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complaint, the matter was dismissed without prejudice because it was not served 
within 120 days. On the second occasion, the complaint was once again not served 
within the 120 day period allowed by law but the court did allow an extension of 
time to serve the complaint. The complaint was served within the extension 
provided by the court. 
After the first complaint was dismissed without prejudice, plaintiff did 
re file the action under the savings statute found in Utah Code Annotated § 78-12-
40. 
Clearly, the court has the discretion to dismiss a case without prejudice for a 
party's failure to prosecute the same. One of the leading cases with respect to this 
matter is Westinghouse Elec. Supply v. Paul W. Larsen Contractor Inc., 544 P.2d 
876, 878-79 (Utah 1975). The Court of Appeals in Westinghouse, determined that 
the trial court had abused its discretion when dismissing the case for failure to 
prosecute. There, this court indicated that although the trial court has a right to 
dismiss the case, the prerogative of the trial court falls short of "unreasonable and 
arbitrary action which will result in an injustice." 
The Westinghouse court said "whether there is such justifiable excuse is to 
be determined by considering more factors than merely the length of the time since 
the suit was filed. Some consideration should be given to the conduct of the 
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parties, and the opportunity each has had to move the case forward, and what they 
have done about it; and what difficulty or prejudice may have been caused to the 
other side; "and most important, whether injustice may result from dismissal." The 
trial court in the case at bar exercised unreasonable and arbitrary discretion which 
resulted in a very large injustice to the plaintiff Dismissing the Complaint 
perpetrated a severe injustice upon the plaintiff. 
In this matter, plaintiff has relied upon the Rules of Civil Procedure and the 
statutes enacted by the legislature of the State of Utah, yet the trial court dismissed 
this matter with prejudice. As indicated previously, the complaint was filed in a 
timely fashion. The legislature of the State of Utah has given plaintiffs in a 
personal injury action where negligence is involved four years to file the 
complaint. No one is complaining the complaint was not filed timely. Everyone 
agrees that the Complaint was filed timely. 
After the Complaint was filed, the plaintiff did fail to serve the complaint 
within the 120 days provided by law. When the complaint was dismissed by action 
of the court, plaintiff re filed a complaint within the time period prescribed by the 
savings statute. In fact, although the savings statute allows a one year period of 
time to refile the action, plaintiff refiled the action within approximately five 
months. 
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Once again plaintiff had difficulty in serving the complaint, and the 120 day 
time period elapsed, however, the plaintiff filed a motion with the court to allow 
an extension of time to get the complaint served, and the court the granted the 
extension. Within a short period of time after the court granted the time period for 
an extension, plaintiff was able to serve the lawsuit on defendant. 
It should be noted that before the Complaint was actually filed in the very 
first case, plaintiff had afforded defendant an opportunity to settle the matter, but 
defendant did not take advantage of that opportunity. 
Furthermore, within less than thirty days after plaintiff had actually served 
the complaint on defendant in this matter, defendant filed a motion to dismiss the 
matter, which the court granted despite the fact that the court had previously 
granted plaintiffs motion to extend time to serve the defendant. In other words, 
plaintiff served defendant timely pursuant to the current court order, and then the 
court dismissed the case for failure to prosecute. 
Dismissal with prejudice is a harsh remedy that should be sparingly 
employed. Bonneville Tower Condo. Mgt. Cornm. v. Thompson Mitchie Assocs., 
728 P.2d 1017, 1020 (Utah 1986). "Dismissal with prejudice . . . is a harsh and 
permanent remedy when it precludes a presentation of plaintiff s claims on the 
merits." Reliable Furniture Co. v. Fidelity & Guar. Ins. Underwriters, Inc., 16 
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Utah 2d 211, 398 P.2d 658, (1965) (describing pretrial dismissal as "a drastic 
action . . . used sparingly and with great caution.") 
B. Both parties have had an opportunity to move the case forward 
Addressing the other Westinghouse factors, clearly, both parties have had the 
opportunity to move this case forward. Since the time that plaintiff sent the 
defendant a demand letter, the defendant has had the opportunity to inquire and 
check as to whether the defendant had been sued or not. Defendant did not need to 
merely wait and make plaintiff go to the trouble of serving it. Defendant could have 
answered the complaint without being served. Instead, defendant decided to sit 
back and wait even though plaintiff, by and through his attorney, had sent a demand 
letter to defendant asking for a settlement in this matter. Plaintiff should not be 
penalized due to the fact that neither party moved this case forward when each party 
had the opportunity to do so. 
C. Defendant has suffered very little prejudice from plaintiffs actions. 
Defendant has not shown any prejudice whatsoever that it has in terms of 
defending this case. Defendant's witnesses should be able to remember the events 
as easily as plaintiff s witnesses can. Defendant shown no prejudice by any of 
plaintiffs actions. 
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Conclusion 
If the trial court had applied the Westinghouse factors properly, this case 
would not have been dismissed. The trial court abused its discretion when it 
dismissed the complaint especially in light of the fact that the trial court had granted 
leave to plaintiff of extended time to serve defendant. Plaintiff acted within the 
laws enacted by the legislature, and within the Rules of Civil Procedure that have 
been pronounced. No prejudice to defendant has been shown. Plaintiff requests this 
court to enter an order remanding this matter to the trial court and requiring the trial 
court to rescind its order of dismissal. 
Addendum 
Exhibit "A": Memorandum Decision of Judge Lindberg entered on 
September 26, 2007. 
Exhibit "B": Utah Code Annotated § 78-12-25. 
Exhibit "C": Utah Rules of Civil Procedure Rule 4(b). 
Exhibit "D": Utah Code Annotated § 78-12-40. 
RESPECTFULLY submitted this 30th day of J<^ryp20G^ 
Nathan N. Jardine / 
Attorney for Petitioner 
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Kamie F. Brown 
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IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UT 
SALT LAKE DEPARTMENT 
BILL PARKER, 
Plaintiff, 
vs. 
DIAMOND RENTAL, 
Defendant. 
MEMORANDUM DECISION 
GRANTING MOTION TO DISMISS 
FOR FAILURE TO PROSECUTE 
Civil No. 060915931 
ludge Denise Posse I indberg 
D
*PUty QtriT 
[^1 At issue before the Court is Defendant's Motion to Dismiss for failure to 
prosecute. After reviewing the parties' pleadings the Court GRANTS the Motion to Dismiss the 
case with prejudice, pursuant to Utah R. Civ. P. 41(b).1 
FACTUAL BACKGROUND 
%2 This case involves a suit originally filed on or about September 21, 2004 by 
Plaintiff Bill Parker alleging that Defendant was negligent in setting up an "event tent" in 
September 2000, causing personal injury to Mr. Parker. 
[^3 On April 25, 2006 the Court dismissed the case without prejudice because Mr. 
Parker failed to serve the complaint on Defendant within the 120 days required by Rule 4(b), 
Utah R. Civ. P. 
1J4 Invoking Utah's saving statute (Utah Code Ann. § 78-12-40), Mr. Parker filed a 
new complaint on or about September 29, 2006. 
f^5 Again, Mr. Parker failed to serve the complaint on Defendant within the 120 days 
required by Rule 4(b). 
f6 On February 21, 2007, the Court again ordered that the case be dismissed without 
prejudice. Mr. Parker responded by requesting an additional 45 days to serve the complaint. On 
February 28, 2007, the Court granted Mr. Parker an extra 30 days. Mr. Parker complied with 
this time frame when, on March 7, 2007, he finally served the complaint on Defendant. 
1
 Only Defendant requested oral argument on this matter. Although Utah R. Civ. P. 
directs a court to schedule argument at a party's request on a dispositive motion such as this one, 
the Court concludes that oral argument is unnecessary given the facts presented. 
1 (e\ 
TfT Defendant then moved to dismiss the case with prejudice on two grounds (1) 
Plaintiffs lack of good cause for an extension of the 120-day time period m which to serve the 
complaint, and (2) Plaintiffs failure to timely prosecute the case. 
ANALYSIS 
1J8 Defendant's first argument, that the case should be dismissed because Plaintiff 
lacked good cause for an extension of the 120-day time period m which to serve the complaint, is 
without merit The Court, m its discretion, already granted Plaintiffs motion to extend the time 
in which to serve the complaint Plaintiff complied with that time frame when he served the 
complaint on Defendant in Maich 2007 Thus, the Court rejects this argument as a basis for 
dismissing the case with prejudice Instead, the Court relies on Defendant's second argument 
that Plaintiff has failed to prosecute this case in a timely manner 
Tf9 The plaintiff bears the duty to prosecute its case with due diligence Chai he 
Blown Constr Co , Inc v Leisure Sports Inc , 740 P 2d 1368, 1370 (Utah Ct App 1987) If the 
plaintiff fails to prosecute its case with due diligence, a trial court has discretion to dismiss the 
plaintiffs case Westinghouse Elec Supply Co v Paul W Larsen Contractor, Inc , 544 P 2d 
876, 879 (Utah 1975), Charlie Brown Constr Co , Inc , 740 P 2d at 1370 The Utah Supreme 
Court has set forth factors to help trial courts determine whether a party has shown a justifiable 
excuse for its failure to prosecute. In addition to the length of time that has lapsed, the relevant 
considerations are "(X) the conduct of both parties, (2) the opportunity each party has to move 
the case forward, (3) what each party has done to move the case forward, (4) the amount of 
difficulty or prejudice that may have been caused to the other side, and (5) most important, 
whether injustice may result from the dismissal " Meadow Fresh Farms, Inc v Utah State 
Univ , 813 P 2d 1216, 1219 (Utah Ct App 1991), accord Westinghouse Elec Supply Co , 544 
P 2d at 879 These factors are not to be considered in isolation Country Meadows Convalescent 
Ctr v Utah Dept of Health, Div of Health Care Fin , 851 P 2d 1212, 1215 (Utah Ct App 
1993) Rather, the totality of the circumstances should be considered when determining if an 
action should be dismissed for failure to piosecute with due diligence Id 
1J10 As noted above, Plaintiff waited four years after the alleged injury to file his 
initial complaint Approximately one and a half years then lapsed between the time Plaintiff 
originally filed the complaint and the time the Court first dismissed the case without prejudice 
for failure to serve the complaint on Defendant Plaintiff then waited another five months before 
refiling the complaint under Utah's saving statute, which enables a plaintiff to file a new action 
withm one year after the original action failed other than upon the merits 
^11 As referenced above, m evaluating a motion to dismiss the Court must consider 
what actions, if any, were taken by each side in order to move the case forward. In this case, 
Plaintiff did nothing other than file a complaint and twice fail to serve the complaint on the 
Defendant within the prescribed 120-day time period Defendant did nothing to move the case 
forward either, but clearly Defendant bears a reduced burden of timely responding to Plaintiffs 
pleadings and motions After all, it is up to Plaintiff to prove the case against Defendant in a 
timely way. 
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Tfl2 Neither of the parties addressed the prejudice prong of the analysis, but the Court 
need not stretch its imagination to conclude that because of the lapse of time since the accident 
occurred in September 2000, the memory of witnesses may have been impaired, if not their 
outright availability to testify. The burden was on Plaintiff to show why dismissal would not be 
warranted on these facts, or to offer reasonable excuse for his lack of diligence. Plaintiff has 
failed to do so. 
T[13 Finally, Plaintiff has offered nothing to suggest that the interests of justice would 
be harmed by granting this dismissal. It was completely within Plaintiffs control to act, and he 
chose not to do so. 
1fl4 The Court realizes that dismissal with prejudice is a harsh sanction. The facts of 
this case, however, amply justify the sanction. This is not a case where Plaintiff has put forth 
even the slightest effort to fulfill its responsibilities as a litigant. 
JUDGMENT AND ORDER 
1(15 Defendant Diamond Rental's Motion to Dismiss with prejudice is GRANTED. 
This memorandum decision shall serve as the final order and judgment in this case; the parties 
need not submit a separate order. 
Entered this \{g day of August, 2007. By the Court: 
Btncft Court Judge 
w 
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Exhibit "B" 
78-12-25. Within four years. 
An action may be brought within four years: 
(1) upon a contract, obligation, or liability not founded upon an instrument in writing; 
also on an open account for goods, wares, and merchandise, and for any article charged on a store 
account; also on an open account for work, labor or services rendered, or materials furnished; 
provided, that action in all of the foregoing cases may be commenced at any time within four 
years after the last charge is made or the last payment is received; 
(2) for a claim for relief or a cause of action under the following sections of Title 25, 
Chapter 6, Uniform Fraudulent Transfer Act: 
(a) Subsection 25-6-5(1 )(a), which in specific situations limits the time for action 
to one year, under Section 25-6-10; 
(b) Subsection 25-6-5(l)(b); or 
(c) Subsection 25-6-6( 1); 
(3) for relief not otherwise provided for by law. 
Exhibit "C" 
Rule 4. Process. 
(b)(i) Time of service. In an action commenced under Rule 3(a)(1), the summons together 
with a copy of the complaint shall be served no later than 120 days after the filing of the 
complaint unless the court allows a longer period of time for good cause shown. If the summons 
and complaint are not timely served, the action shall be dismissed, without prejudice on 
application of any party or upon the court's own initiative. 
Exhibit "D" 
78-12-40, Failure of action — Right to commence new action. 
(1) If any action is timely filed and the judgment for the plaintiff is reversed, or if the 
plaintiff fails in the action or upon a cause of action otherwise than upon the merits, and the time 
limited either by law or contract for commencing the action has expired, the plaintiff, or if he 
dies and the cause of action survives, his representatives, may commence a new action within 
one year after the reversal or failure. 
(2) On and after December 31, 2007, a new action may be commenced under this section 
only once. 
